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Statement of Questions Presented 


1. Did the Court abuse its discretion in holding a di¬ 
vorced husband guilty of contempt when he is under an 
order to pay permanent alimony and thereafter is unable 
to comply with the order because of his financial inability 
and change of conditions. 

2. In a situation where a divorced husband is directed 
to pay alimony in the sum of $00.00 per week for a wife 
and three children when he is making $9200. per annum and 
subsequently one child has become emancipated by reason 
of being self supporting and defendant due to termina¬ 
tion of his employment and later change in income to 
$47.50 per week can he be held guilty of contempt for not 
making payments of $60.00 per week, defendant having- 
no other income or assets. 

3. Where the facts are in dispute can the Court deter¬ 
mine which party is to be believed without the taking of 
testimony, or merely by considering contradictory affi¬ 
davits. 

4. When an ex-husband has been charged with contempt 
daring a certain period of time, has been found in con¬ 
tempt by the trial Court below, and the conviction reversed 
on appeal, can he be later charged with contempt for a 
period including a part of the time for which he was pre¬ 
viously charged? 

5. Can an ex-husband found in contempt under an order 
requiring payment of alimony, which order on appeal was 
reversed, be again charged with contempt for a portion of 
the same period previously charged before the mandate of 
the Court of Appeals has been filed in the trial Court? 
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APPELLANTS BRIEF 


Jurisdictional Statement 

United States Dist. Court for the District of Columbia 
had jurisdiction under Title 16 Section 411, Code of laws 
for the Dist. of Col. 

This Court has jurisdiction of this appeal under Section 
1291, of Title 28, United States Code. 

; 

Statement of Case 

The parties to this action were married to each other 
in the year 1928, and of this marriage 3 children were 
born, who at the time of filing of the original complaint 
for limited divorce (cruelty) in the lower court on 1/27/45 
were of the ages of 14 years, 4 years, and one year. They 
separated on the date the action was filed. 

The wife, now ex-wife, appellee herein, on February 11, 
1947 was awarded a limited divorce from appellant on 
ground of cruelty, custody of minor children, permanent 
alimony, counsel fees and costs. Alimony was set at $50.00 
per week. No appeal was taken. 

Some 15 months thereafter the wife (appellee herein) 
sought an increase of alimony showing that defendant 
had “an administrative increase of $11.00 per week or 
$572.00 per year. This administrative increase together 
with the $330.00 general increase granted Federal employ¬ 
ees, makes his annual salary $9202.00, out of which at the 
present time, the defendant pays only $2600.00 for the 
support and maintenance of his wife and three children, 
leaving $6602.00 for his own support and maintenance.’’ 
(Copied in verbatim). 




The Court thereafter on December 1, 1948 increased the 
award an additional sum of $10.00 a week, thereby making 
the alimony payments $60.00 per week in lieu of the 
$50.00 award. This order has not been modified. At the 
time of the granting of the increase of alimony to the ap¬ 
pellee, the award was based on the financial condition of 
the parties. Appellant (husband) was employed by the 
United States Government at a salary in excess of $9000.00 
per annum and had a bank account of $900.00. Appellee 
(wife) was unemployed but had assets consisting of the 
family home valued at $20,400, against which she had 
liabilities totaling $16,927.00 or an equity in the property 
of $3,473. 

On April 14th, 1949, on motion of appellee, the judg¬ 
ment of limited divorce was enlarged into a judgment of 
absolute divorce; the children were awarded to the ap¬ 
pellee and alimony payments of $60.00 a week were con¬ 
tinued in effect. Appellant made alimony payments as 
directed by Court orders in the sum of $60.00 per week 
until November 17, 1951, when he became in default of 
payment due that date. 

Appellee on January 3, 1952, filed “a motion to adjudge 
defendant in contempt” for his failure to have fully com¬ 
plied with the provision of the final judgment for absolute 
divorce entered April 14, 1949, which date is erroneously 
stated in the Order of Adjudication and Commitment as 
September 24, 1948. At the time of filing of this contempt 
motion Appellant was $450 in arrears in payments, which 
amount was claimed by her counsel as the arrears, as well 
as by appellee in her affidavit of same date. (Note the 
order of adjudication and commitment directs payment of 
a larger sum ($620.) to enable appellant to purge him¬ 
self of this contempt). The affidavit of Appellee alleged 
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a default in payments, but has never alleged any facts 
disclosing appellee’s ability to comply with the order, or 
ability to make payments of the arrears. 

Appellant in opposition to the contempt motion filed 
on January 3, 1952, answered disclosing that defaults were 
due to his inability to comply with the order, explaining 
changes in his financial condition, the fact he was out of 
employment for some months and had no income or assets, 
and finally was compelled to accept employment at $47.50 
per week, although during said period the order of Court 
directed payment in sum of $60 per week. That during 
the period he was out of employment he continued pay¬ 
ments the best he could do, and later from his earnings of 
$47.50 per week he was paying Appellee the sum of $15. 
per week. That he accepted employment of $47.50 per 
week but was making every effort to secure more lucra¬ 
tive employment. In any event Appellant was unable to 
pay Appellee $60. per week from his weekly earnings and 
assets of $47.50. 

Notwithstanding the affidavit and answer to the con¬ 
tempt motion, and without any evidence whatever that Ap¬ 
pellant was able financially to comply fully with the order 
for alimony the Court adjudged Appellant in contempt 
and sentenced him to jail for 30 days, or until such earlier 
time as he might purge himself of his contempt by paying 
the sum of $620. Execution was stayed ten days. 

Subsequent to entry of the order of April 14, 1949, one 
of the children has become emancipated by the fact he is 
self supporting. 

On July 27, 1930 appellee's assets were the value of the 
property, valued as in July, 1948, $20,400., and her liabili¬ 
ties $14,495. Accordingly during the period July, 194S 
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and July 27, 1950, appellee was able financially to reduce 
the encumbrance on the home to the extent of about $2500. 

Appellant subsequent to October, 1951, made fourteen 
written applications and thirty-eight or forty other ap¬ 
plications with divers departments of the Government all 
of which facts are uncontradicted. 

On the above facts the lower Court adjudged the ex- 
husband in contempt, and on appeal this Court of Appeals 
by decision rendered January 22, 1953, reversed the trial 
Court. The mandate of the Court was filed in the lower 
Court on March 3, 1953. 

On January 26, 1953, appellee herein filed new charges 
of contempt against appellant alleging contempt for non¬ 
payment of alimony in full during the period subsequent 
to November 17, 1951, thereby including a portion of time 
involved in the prior motion. In support of the charges 
the appellee filed two affidavits to support her charges, 
which charges were denied by appellant. No testimony was 
taken by the Court on the issues involved and the motion 
was decided solelv on the affidavits as filed. 

Subsequent to November 17, 1951, appellant paid to ap¬ 
pellee the total sum of $2135., and averred under oath that 
he was financially unable to make payment in full of arrears; 
that he had no income other than from his Government 
position, no automobile or interest in any motor vehicle, 
and had no stocks or bonds. 

An order adjudicating appellant in contempt was entered 
on February 20, 1953, committing appellant to jail for 30 
days, or until such earlier time as he should purge himself 
of his contempt by paying the sum of $300. on account of 
his arrears. To this order this appeal is taken. 


1 


Tl 


A 


I 






I 


4 - ^ 






4 * 


Ik 




Statute Involved 


Title 16, Section 411 of the Code of Laws for the District 
of Columbia, 1940 Edition. 

Statement of Points 

1. The Court erred in finding defendant in contempt 
of Court for non-payment of alimony. 

j 

2. The Court erred in refusing to consider the change 
in financial condition of defendant and his inability to 
comply with the existing order directing payment of ali¬ 
mony. 

3. The Court erred in endeavoring to determine con¬ 
troversial facts upon contradictory affidavits alone, and 
without the introduction of testimony. 

4. The Court erred in finding defendant in contempt 
for non-payment of alimony during a period for which he 
had been previously adjudged otherwise. 

5. The Trial Court erred in assuming jurisdiction of the 
charges of contempt herein during a period of time in which 
an appeal was pending and before the mandate of the Court 
of Appeals had been filed in the Trial Court. 

Summary of Argument 

The Court erred in adjudging Appellant in contempt by 
reason of, (a) Appellant was unable financially to have 
obeyed the order, (b) change of conditions warranted a dis¬ 
missal of the Motion, (c) conceding default in payments 
the facts do not constitute a contempt of Court, (d) Appellee 
lias at no time offered any showing that appellant is or 
was able to fully comply with the alimony order subsequent 
to November 17, 1951, (e) error was committed by lower 
Court in endeavoring to determine contradictory material 
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facts merely by use of affidavits, an impossibility without 
taking testimony, (f) the appellant having been found by 
the Court of Appeals as not in contempt for a certain time 
is thereafter not subject to further contempt proceeding 
covering the same period. 


Argument 

To constitute contempt there must be a wilful disobedi¬ 
ence to the order of Court, and in this case no charge or al¬ 
legation was ever made that Appellant was wilfully failing 
to obey the order of Court, or that he is or was able to 
linancially fully comply with the order directing payment 
of alimony in sum of $60. per week for a period subsequent 
to November 17,1951, and where appellant is unable to com¬ 
ply with the order he is not guilty of contempt. 

Mcisner vs. Meisner, 220 Minn. 559. 


When a charge of contempt of Court is made justice 
and equity requires that the contempt be established by 
the preponderance of evidence. 


Where an ex-husband is unable to meet payments of 
alimony because of lack of assets, and such fact is un¬ 
contradicted, or if contradicted the testimony is unreliable, 
suspension of payments were in order. 

Slagle vs. Slagle, 205 La. 691. 


Financial inability to respond to alimony judgment is 
a good defense in a Contempt proceeding for its enforce¬ 
ment, provided that defendant shows that in good faith 
and without success be attempted to earn money for its 
discharge. 

Banks vs. Banks, 188 Georgia 181. 

Inability of divorced husband to pay former wife sum 
ordered by District Court is good defense to contempt 
proceeding. 

Bears vs. do, 87 P. 2d 4‘U. 


A party is not guilty of “Contempt of Court” in failing 
to make payments required by a divorce Judgment if he 
is unable to do so and did not voluntarily create disability 
for purpose of avoiding such payment. 

Simmons vs. do, 67 S. D. 145. 

If it is without dispute that husband has no property 
and no means except such as he might earn by his labors 
Trial Court erred in committing him to jail, where his in¬ 
come is insufficient to enable him to comply with the order. 

Dickerson vs. Horn, 50 So 2d 368. 

A person cannot be adjudged in contempt where per¬ 
formance is wholly impossible. 

Kincaid vs. do, 57 So 2d 263. 

In Eliasson vs. Eliasson, 68 Appeals D. C. 391 it was held 
that where a divorced husband’s earnings had been re¬ 
duced approximately one-half subsequent to entry of orig¬ 
inal alimony decree and the number of minor children 
had been reduced from 5 to 2 children the court did not 
abuse its discretion in refusing to adjudge husband in con¬ 
tempt for failure to pay installments of alimony and in 
reducing amount of alimony from $125 to $75 per month. 

In the case at bar the appellant’s earnings had been re¬ 
duced from 9200.00 a year to $2470 a year a little more than 
one-fourth of what he had been earning at the time of prior 
adjudication. Subsequent appellant says he was unable 
to comply with the order of Court. 

It appears elementary that a trial Court can not deter¬ 
mine controverted issues of facts merely by reading affi¬ 
davits which contradict each other. 

It further seems elementarv that one can not be charged 
with contempt for non-payment of alimony for a period of 
time he was previously charged and absolved. 
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While a case is pending on issues before the Court of 
Appeals and the mandate of the Court of Appeals has not 
been filed in the Trial Court the latter Court is ousted of 
jurisdiction, as to the issues involved in the appeal. 

Wilson vs. Newburgh, 42 App. D. C. 407. 

McCune Co. vs. Warndorf et al., 55 Ohio App. 279. 

Argeropoulos vs. Kansas City Rvs. Co., 201 Mo. 

App. 287; 212 S. W. 269. 

Conclusion 

For the foregoing reasons it is apparent that appellant 
by reason of his changed financial condition, while being 
in default in payments was not in contempt of Court, and 
the entry of the Order of Adjudication and Commitment 
on February 20, 1953, should be reversed and vacated. 

Respectfully submitted, 

JOHN J. O’BRIEN, and FRED SOMKIN, 
Attorney.< for Appellant. 
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JOINT APPENDIX 
Case No. 11,760 

IN THE | 

UNITED STATES DISTRICT COURT 

For the District of Columbia 

-o- 

VIRGINIA COOK RICHARDSON, 

Plaintiff , 
vs. 

THOMAS W. RICHARDSON, 

Defendant. 


No. 27489. 

-o- 

Motion to Adjudge Defendant in Contempt 

{Filed December 7, 1948) 

Comes now the plaintiff by and through her attorney and 
moves this Honorable Court to adjudge the defendant, 
Thomas W. Richardson in contempt of this Court and for 
reason therefor refers to the attached affidavit of the plain¬ 
tiff and the attached Points and Authorities to be considered 
as a part hereof. 

| 

DANIEL J. ANDERSON, 

Attorney for Plaintiff. 

Munsev Building. 
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Judgment for Absolute Divorce 

(Filed Apr. 14, 1949) 

Harry M. Hull, Clerk 

This cause having come on for hearing, upon considera¬ 
tion of the motion of the plaintiff to enlarge the judg¬ 
ment of a limited divorce previously entered in her favor 
on the 11th day of February, 1947, into a judgment of ab¬ 
solute divorce, to award her alimony and custody of the 
minor children of the parties, and the affidavits filed by 
the plaintiff in support thereof, the Court finds as follows: 

(a) That on the 11th day of Februaiy, 1947, a decree 
of limited divorce on grounds of cruelty was entered in 
this cause in favor of the plaintiff. 

(b) That the plaintiff and defendant have not cohab¬ 
ited together and that more than two years have elapsed 
since the entry of said decree of limited divorce. 

(c) That the plaintiff has resided in the District of Co¬ 
lumbia continuously since the entry of said decree of limit¬ 
ed divorce. 

(d) That the plaintiff and defendant are still husband 
and wife. 

(e) That the plaintiff is entitled to alimony for the sup¬ 
port and maintenance for the three minor children of the 
parties, namely Raymond E. Richardson, David X. Rich¬ 
ardson and Thomas W\ Richardson, Jr. 

(f) That the plaintiff is entitled to the permanent cus¬ 
tody of the said minor children of the parties. 

(g) That there are no property rights to be adjudicated 
in this proceeding. 

The Court concludes as a matter of law that the plain¬ 
tiff, Virginia Cook Richardson is entitled to a decree en¬ 
larging the judgment of limited divorce rendered in this 
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cause on the 11th day of February, 1947, in favor;of the 
plaintiff, into a judgment of absolute divorce, alimony, and 
custody of the children of the parties. 

It is, therefore, by the Court, this 14th day of April, 1949, 
ORDERED and ADJUDGED: 

1. That the decree of limited divorce heretofore entered 
on the 11th day of February, 1947, be and the same is here¬ 
by enlarged into a judgment of absolute divorce from the 
defendant, Thomas \V. Richardson. 

2. That the plaintiff, Virginia Cook Richardson, be and 
she is hereby awarded permanent custody of the children 
of the parties, Raymond E. Richardson, David X. Richard¬ 
son, and Thomas W. Richardson, Jr., subject to the; right 
of the defendant to visit said children at reasonable times. 

.*». That the defendant, Thomas \Y. Richardson, be, 
and he is hereby directed to pay to the plaintiff, Virginia 
Cook Richardson, the sum of $60.00 per week as alimony 
and for support of said children until further order of the 
Court herein. 

4. That this decree shall not be effective to dissolve 
the bonds of matrimony existing between the parties here¬ 
to until the expiration of the time for taking an appeal 
or until the disposition of any appeal which may be taken, 
nor in any event until the expiration of six months from 
the date hereof. 


J ml ye. 

Seen, and consented to as to 
custody and allowances. 

T. W. Richardson, 

Defendant. 

Daniel J. Anderson, 

Attorney for Plaintiff. 
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Motion for Rehearing of Motion to Increase Alimony, etc. 

(Filed July 8,1950.) 

Defendant moves the Court for a rehearing of the motion 
filed herein by plaintiff to increase the award of alimony 
herein, and for reasons therefor refers to the points and 
authorities hereto attached, made a part hereof, and asked 
to be read as such. 

The rules of this Court require that if you oppose the 
granting of this motion you, or your counsel, shall within 
FIVE DAYS from date of service of copy of the above mo¬ 
tion upon you, or such further time as said Court may 
grant, or as the parties to this action may agree upon, file 
in reply with the Clerk of this Court, a statement of points 
and authorities upon which you rely, and serve a copy 
thereof upon counsel herein. 


JOHN J. O’BRIEN, 
Attorney for Defendant , 
Evans Building. 


Copy of the foregoing motion was served upon plaintiff’s 
attorneys of record by mailing a copy hereof to them, post¬ 
age prepaid, this 26th day of September, 1948. 

JOHN J. O’BRIEN, 
Attorney for Defendant. 


Opposition to Motion to Reduce Award of Alimony 

(Filed July 11, 1950.) 

Comes now the plaintiff, by and through her counsel, and 
in opposition to defendant’s Motion to reduce the award of 
alimony, states as follows: 


1. The defendant voluntarily gave up his job, if he did 
give up the job, and thereby voluntarily placed himself in 
the situation where the award of this Court to the plaintiff 
may become a burden. 

2. The defendant is capable or should be capable of pay¬ 
ing the award of Sixty Dollars ($60.00) per week, as or¬ 
dered by this Court on the 24th day of September, 1948. 

3. Plaintiff refers to the attached Affidavit in support 
of this Opposition and same is made a part hereof. 

WHEREFORE, the premises considered, plaintiff prays 
that defendant’s Motion be denied. 

DANIEL J. ANDERSON, 
Attorney for Plaintiff , 

720 Munsey Bldg., 
Washington, D. C. 

SERVICE. 

Copy of the foregoing Opposition to Motion to reduce 
award of alimony mailed to John J. O’Brien, Attorney for 
defendant, at his office, Evans Building, postage prepaid, 
this 10 dav of Julv, 1950. 

DANIEL J. ANDERSON, 

i 7 

Attorney for Plaintiff, 

Order 

(Filed December 7, 1951.) 

The motion of the defendant for reduction of alimony 
having come on for hearing, upon argument of counsel, it 
is the finding of this Court that the defendant has made no 
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satisfactory explanation for his reduced income and it is by 
the Court this 7th day of December 1951. 

ORDERED: that the motion of defendant for reduction 
of alimony be and the same is hereby overruled. 

/s/ F. DICKINSON LETTS, 
Judge. 


A Motion to Adjudge Defendant in Contempt 

(Filed Jan. 3, 1952.) 

Harry M. Hull, Clerk 

Comes now the plaintiff, by and through counsel, and 
moves this Honorable Court to adjudge the defendant in 
contempt and for reason therefore states, that by order 
of this Court, dated the 24th day of September, 1948, the 
defendant was required to pay to the plaintiff the amount 
of $60.00 per week as alimony and for support and main¬ 
tenance of the minor children of the parties: that the plain¬ 
tiff and defendant agreed that the amount adjudged by 
the Court should be paid on a monthly basis, same having 
been paid at the rate of $260.00 per month, payable on the 
17th day of each month; that on the 17th day of November 
1951 the defendant became in default of said order. There¬ 
after between the 23rd and the 28th of December the de¬ 
fendant did pay $40.00 to the plaintiff, and on the 8th of 
December another payment of $15.00 was made by the de¬ 
fendant to the plaintiff, and on the 15th day of December 
another $15.00 was paid by the defendant to the plaintiff, 
leaving a total payment of $70.00 on the amount of $260.00 
which was due on the 17th day of November 1951. The 
payment which was due on the 17th day of December 1951 
is in default in the full amount of $260.00. Accordingly 
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the defendant is in default in the payments pursuant to 
the order of this Court in the total amount of $450.00 to 
date. Reference is made to the attached affidavit of the 
plaintiff in support of this motion, same being incorporated 
herein. 

WHEREFORE, plaintiff prays that the defendant be ad¬ 
judged in contempt of this Court for failure to pay $60.00 
per week pursuant to the order of this Court and to ad¬ 
judge attorney’s fees against the defendant. 

DANIEL J. ANDERSON, 
Attorney for Plaintiff, 

745 Shoreham Bldg., ' 
Washington, D. C. 


Affidavit of Plaintiff in Support of Motion to 
Adjudge Defendant in Contempt 

(Filed Jan. 3, 1952.) 

Harry M. Hull, Clerk 
District of Columbia, ss.: 

VIRGINIA COOK RICHARDSON, being first duly 
sworn, according to law deposes and says that she is the 
plaintiff in the above case and that as a result of litigation 
final divorce was granted to her on the grounds of cruelty 
on the 14th day of April, 1949; that on the 24th day of 
September, 1948, this Court awarded to her alimony and 
support and maintenance for her three minor children in 
the amount of $60.00 per week, to be paid by the defendant 
to the plaintiff; that the defendant has been paying $260.00 
per month in satisfaction of the Order of this Court. These 
payments have been made on or about the 15th day of each 
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month. However, on the 17th day of November, 1951 when 
the payment of $260. was due the defendant became in de¬ 
fault. Between the 23rd and 28th of December the defend¬ 
ant did pay $40.00 to the plaintiff. Thereafter, on the 8th 
of December another payment of $15.00 was made by the 
defendant to the plaintiff and thereafter, on the 15th 
of December another $15.00 was paid by the defendant to 
the plaintiff leaving a total payment of $70.00 on the 
amount of $260.00 which was due on November the 17th. 
Accordingly the defendant is in default in the amount of 
$190.00 on the payment due November 17th, 1951. No 
further payments have been made by the defendant to the 
plaintiff and the defendant is therefore in default in 
the amount of $260.00 which was due to the plaintiff on the 
17th day of December 1951. Accordingly the defendant 
is in default in the total amount of $450.00 to date. 

(sgd) VIRGINIA COOK RICHARDSON. 

Subscribed and sworn to before me this 19th dav of De- 
eember, 1951. 

LOUISE E. BURROUGHS, 

Notary Public . D. C. 

My Commission expires Sept. 30, 1955. 

Affidavit of Defendant (In Opposition to Motion 
to Adjudge Defendant in Contempt) 

(Filed Jan. 10, 1952.) 

Harry M. Hull, Clerk 
District of Columbia , ss.: 

THOMAS W. RICHARDSON, being first duly sworn on 
oath deposes and says: 
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1. Your affiant denies that he is in contempt of Court 
for failure to obey an existing order in this Court requir¬ 
ing payment of alimony in the sum of $260. per month; 
that while he is in default, he is in default by reason of 
inability to comply with the existing order of Court requir¬ 
ing payment of alimony in the sum of $260. per month; that 
while he is in default, he is in default by reason of inability 
to comply with the existing order of Court by reason of a 
change in the financial condition, that is, his earnings; 
that, your affiant was out of employment during the period 
between March 13, 1951, and July 18, 1951, and during 
which period of time your affiant in an effort to comply with 
the order of Court did, notwithstanding the fact that he 
had no income by reason of employment, was able and did 
comply with the order of Court herein by making payments 
out of his annual leave fund; that on the date of July 19, 
1951, affiant obtained employment with the office of Price 
Stabilization, United States Government, at the same sal¬ 
ary that he had been receiving prior to March 13, 1951; 
affiant avers, however, that this last employment was termi¬ 
nated on October 18, 1951, by reason of “completion of as¬ 
signment” and at that time there was no further annual 
leave payments due affiant and neither did affiant have any 
income from any source until October 26, 1951, when he ob¬ 
tained employment with the Surplus Sales Company at a 
salary of $45. per week; that this salary continued the same 
until on or about two weeks thereafter when he obtained an 
increase of $2.50 per week making his total income $47.50 
per week. 

2. Affiant avers that the failure to comply with the or¬ 
der of the Court herein have been by reason of his financial 
condition and that your affiant avers that he has been doing 
the best that he can on his meager income and particularly 
he has been paying your plaintiff out of his salary the 



sum of $15. per week; that until the time that your affiant’s 
employment was terminated with the Government, October 
18, 1951, your affiant was fully paid up and in good stand¬ 
ing with this Court and was not in arrears in his payments 
in any amount. 

3. Affiant avers that he has no funds other than herein¬ 
before related and no means with which to obtain funds. 

4. That prior to October 18, 1951, your affiant had been 
in receipt of income at the rate of approximately $260. 
every two weeks and that subsequent to October 18, 1951 T 
and to the present date your affiant has been and will con¬ 
tinue to make every effort to secure a more lucrative posi¬ 
tion and it is through no fault of his that his wages and 
income have been decreased, that is, there is no conduct 
on your affiant’s part to cause a reduction of salary to 
enable him to become default in his payments of alimony. 

5. Further answering the motion of the plaintiff for an 
allowance of counsel fees and costs herein, this affiant re¬ 
iterates what has heretofore been said in this affidavit and 
states that the plaintiff is better able to take care of the 
counsel fees and costs than vour affiant is; that there was 
no necessity in filing the motions now before the Court 
in that counsel for the plaintiff was fully advised as to the 
financial condition of the defendant and for reasons there¬ 
for and because of his present employment and that counsel 
for plaintiff has had every opportunity to verify the in¬ 
come of your affiant and no challenge has been made of 
the facts set forth in this affidavit and vour affiant now 

•r 

asserts that counsel for plaintiff has full knowledge from 
the employer of your affiant as to your affiant’s income dur¬ 
ing his employment with the Surplus Sales Company. 

6. Your affiant prays that the Court will pass upon the 
question of the amount of the award that ought to be made 


11 


to the plaintiff as alimony from the defendant by reason 
of the present income of your affiant. 

THOMAS W. RICHARDSON, 
Defendant. 

John J. O’Brien, 

Attorney for Defendant, , 

Evans Building. 

Subscribed and sworn to before me this 10th day of Janu¬ 
ary, 1952. 


/s/ . 

Notary Public , D. C. 


Copy of the foregoing was mailed, postage prepaid, to 
plaintiff’s attorney of record this 10th day of January, 
1952. 

JOHN J. O’BRIEN, 
Attorney for Defendant. 


Supplemental Affidavit in Opposition to Motion to 
Adjudge Defendant in Contempt 

(Filed February 8, 1952) 

THOMAS W. RICHARDSON, being first duly sworn on 
oath deposes and says: 

Affiant states that at the present time he is still employed 
at the Surplus Sales Company and his present salary is 
$47.50 per week and that other than is herein stated your 
affiant has no funds or income from any source. 
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Affiant avers that he is not in contempt of Court and sub¬ 
mits he has at all times obeyed the order of Court herein 
and your affiant states that he has made payments to plain- 

tiff as follows: 


Year 1947 . 

. $ 2,387 

1948 . 

. 2,600 

1949 . 

. 3,280 

1950 . 

. 3,120 

1951 . 

. 2,700 

1952 . 

. 90 

Total . 

.$14,177 


Affiant further says that he has endeavored to secure 
further sums to pay the plaintiff during the pendency of 
this motion but has been unable to make any further pay¬ 
ment whatever and your affiant states that he would not be 
able to send the money that he has mailed to the plaintiff 
if not been for the fact that affiant’s present wife is em¬ 
ployed and has been assisting your affiant. 

Further your affiant avers that he paid to the counsel for 
the defendant the total sum of $440. and that he now has 
no funds with which to make further payments. 

Affiant states that he has done his utmost trving to locate 
a better position and a more lucrative one and that be has 
formal applications for employment in fourteen different 
offices of the Federal Government and practically thirty- 
eight informal applications in divers Government offices. 

/«/ THOMAS TV. BTOHABDSOX. 

/s/ John J. O'Brien, 

Attorney for Defendant . 

Evans Building. 
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Subscribed and sworn to before me this 6th day of Feb¬ 
ruary, 1952. 

/s/ MORTON LIPPMAN, 

Notary Public , D. C. 

My Commission expires Aug. 31, 1956. 


Order of Adjudication and Commitment 

(Filed Feb. 8, 1952) 
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Harry M. Hull, Clerk 

This matter having come on for hearing upon the motion 
filed herein on January 2, 1952, to adjudicate defendant 
in contempt, it is by the Court this 8th day of February, 
1952 

ADJUDGED and ORDERED that the defendant, 
Thomas W. Richardson, is in contempt of the Court be¬ 
cause of his failure to have obeyed the order of September 
24, 1948, in the above-entitled cause, and that the United 
States Marshal in and for the District of Columbia is 
hereby directed to take into his custody the person of the 
defendant. Thomas W. Richardson, and commit him to 
the Washington Asylum and Jail for a period of 30 days 
until such earlier time as ho shall purge himself of his 
contempt by paying to the plaintiff or her attorney of 
record the sum of £620.00, or until further order of the 

Court hereon, with a stav of 10 davs from the date hereof. 

• » 

BURXETE SHELTON MATTHEWS, 
.Judge. 

Seen: 

John J. O’Brien, 

Attorney for Defendant. 


Notice of Appeal 

(Filed Mar. 7, 1952) 


Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


VIRGINIA COOK RICHARDSON, 


vs. 


Pl-aintiff, 


THOMAS W. RICHARDSON, 

Defendant. 


Civil No. 27,489. 


Notice is hereby given this 7th day of March, 1952, that 
defendant, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 8th day of February, 1952, in 
favor of plaintiff against said defendant. 

JOHN J. O’BRIEN, 
Attorney for Defendant . 
Evans Bldg. 

Daniel J. Anderson, 

Atty. for Plaintiffs, 

Shoroham Bldg. 
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Designation of Record 

Defendant, THOMAS W. RICHARDSON, having per¬ 
fected an appeal herein to the United States Court of Ap¬ 
peals for the District of Columbia Circuit, hereby re¬ 
quests the Clerk to prepare a transcript of the records with 
the following papers and proceedings: 

1. Motion of plaintiff to adjudge defendant in con¬ 
tempt and affidavit in support of same, filed January 3, 
1952. 

2. Affidavit of defendant in opposition to motion to ad¬ 
judge defendant in contempt, filed January 10, 1952. 

3. Affidavit of defendant in opposition to motion to ad¬ 
judge defendant in contempt, filed February 8, 1952. 

4. Order of adjudication and commitment, filed Feb¬ 
ruary 8, 1952. 


JOHN J. O’BRIEN, 
Attorney for Defendant, 
Evans Building. 


Copy of foregoing designation of record was mailed, 
postage prepaid, to plaintiff’s attorney of record, this 14th 
day of April, 1952. 


JOHN J. O’BRIEN, 
Attorney for Defendant, 
Evans Building. 
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Statement of Points 

1. The Court erred in finding defendant in contempt 
of Court for non-payment of alimony. 

2. The Court erred in refusing to consider the change 
in financial condition of defendant and his inability to com¬ 
ply with the existing order directing payment of alimony. 

JOHN J. O’BRIEN, 

Attorney for Defendant . 

Evans Building. 


Copy of the foregoing Statement of Points was mailed, 
postage prepaid, to plaintiff’s attorney of record, this 14th 
day of April, 1052. 


JOHN J. O’BRIEN, 
Attorney for Defendant . 
Evans Building. 


Motion to Adjudge Defendant in Contempt 

(Filed January 26, 1953) 

Comes now the plaintiff, Virginia Cook Richardson, hv 
and through counsel, and moves this Honorable Court to 
adjudge the defendant in contempt and to punish him ac- 
eordinglv and for reason therefore states as follows: 

1. On 14 April 1949, and prior thereto, this Court or¬ 
dered the defendant “to pay to the plaintiff, Virginia Cook 
Richardson, the sum of $60.00 per week as alimony and for 
support of said children until the further order of the Court 
heremAi*^^ 

2. That said order of 14 April 1949 is in full force and 
effect at the date of this filing. 
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3. That after 17 November 1951, the defendant took it 
upon himself to reduce the payments and voluntarily 
changed his position to obtain a reduction of the amount 
ordered to be paid for support of his family, and that de¬ 
spite the order of this Court he has contemptuously, will- 

fullv and wantonlv refused to abide bv the order of this 
* % 

Court. 

4. That pursuant to the order of this Court, the defend¬ 
ant was obliged to pay to the plaintiff the sum of $3,900 
for the period 17 November 1951 to 17 January 1953. Dur¬ 
ing this period he did pay plaintiff only $1,860 and is there¬ 
fore in default in the amount of $2,040 per affidavit attached 
hereto and made a part hereof. 

WHEREFORE, plaintiff prays that the defendant be ad¬ 
judged in contempt and punished accordingly. 

DANIEL J. ANDERSON, 
Atiorvp.ii for Plaintiff. 

745 Shoreham Building, 

ME 8-0017. 


NOTICE 

; 

Please take notice that the rules of this Court require 
that if you oppose the granting of this motion, you shall 
within five days from date of service of a copy of same upon 
you, or such further time as the Court may grant, or as the 
parties may agree upon, file in reply with the Clerk of this 
Court a statement of Points and Authorities upon which 
you rely and serve a copy thereof upon counsel for the 
plaintiff. 

DANIEL J. ANDERSON, 
Attorney for Plaintif. 
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SERVICE 

Copy of the foregoing Motion to Adjudge Defendant in 
Contempt, together with affidavit of plaintiff and Points 
and Authorities mailed to John J. O’Brien, attorney for 
defendant and Thomas W. Richardson, defendant, per no¬ 
tice above, postage prepaid, this 26th day of January, 
1953. 


DANIEL J. ANDERSON, 

Attorney for Plaintiff. 


Affidavit of Plaintiff in Support of Motion to Adjudge 
Defendant in Contempt 

(Filed January 26, 1953) 

District of Columbia, ss.: 

VIRGINIA COOK RICHARDSON, being first duly 
sworn, according to law, deposes and says that she is the 
plaintiff in the above matter and that upon her complaint 
and after trial she was granted a limited divorce on grounds 
of cruelty; that by order of this Court dated the 14th day 
of April 1949, the defendant was ordered to pay to the 
plaintiff the sum of $60.00 per week for the support and 
maintenance of the plaintiff and the children of the parties 
hereto; that by arrangement between the parties defendant 
paid at the rate of $260 per month in satisfaction of the 
order; that defendant voluntarily changed his position and 
took a menial job solely for the purpose of reducing his 
responsibility under the order of the Court; that despite 
the order of the Court dated 14 April 1949, the defendant 
has willfully, contemptuously, and wantonly refused to 
abide bv the order of the Court and since 17 November 1951 
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has only paid plaintiff a total of $1,860; that pursuant to 
the order of the Court a total of $3,900 was due during that 
period from November 1951 to 17 January 1953, and the 
defendant is therefore in default in the amount of $2,040. 

/%/ VIRGINIA COOK RICHARDSON. 

Subscribed and sworn to before me this 26 day of Janu¬ 
ary 1953. ; 

/V GENEVIEVE M. FOREMAN,! 

(Seal) Notary Public. 


Points and Authorities in Support of Motion to Adjudge 

Defendant in Contempt 

(Filed January 26, 1953) 

1. The order of this Court dated 14 April 1949. 

2. Affidavit of plaintiff dated 26 January 1953. 

3. Title 16, Section 411, 413 and 415, D. C. Code. 

4. Sistare vs. Sistare (218 U. S. 1). ! 

Cole vs. Cole (82 App. D. C. 157). 

Biscavne Trust Co. vs. American Security and Trust 
Co. (57 App. D. C. 251). 

Caffrev vs. Caffrev (55 App. D. C. 285). 

DANIEL J. ANDERSON, 

Attorney for Plaintiff. 
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Affidavit of Defendant Filed in Opposition to Motion to 
Adjudge Defendant in Contempt 

(Filed February 20, 1953) 

District of Columbia, ss.: 

THOMAS W. RICHARDSON, being first duly sworn on 
oath deposes and says that he is the defendant herein, and 
that he has personal knowledge of the facts hereinafter 
related; 

Affiant admits that after November 17, 1951 he took it 
upon himself to reduce the payments of alimony by reason 
of reduced income, and not in accordance with his wish; 
that prior to the time that he reduced the payments herein 
this affiant fully complied with the order of this Court, and 
for a long period of time made payments to the plaintiff 
from funds which he borrowed by reason of lack of income. 
Affiant avers that he denies he voluntarily changed his 
position in the Government service to obtain a reduction 
of the amount of alimony as related by plaintiff, and says 
that said charge is untrue as plaintiff well knows, and 
affiant denies that he has willfullv and wantonlv refused or 
failed to obey the order of Court herein. 

While affiant has been directed to pay to plaintiff alimony 
in the sum of $60. per week affiant has been financially un¬ 
able to comply with the said order by reason of his re¬ 
duced income, and change of employment, in the latter of 
which he received income only in the sum of $45. per week, 
which sum was later increased to the sum of $47.50 per 
week, and that during the said period of employment at the 
salaries stated in this paragraph your affiant remitted to 
the plaintiff the sum of $15. per week, and in April ’52 
started paying $40. per week, and in April 1952, paid plain¬ 
tiff sum of $300. at one time. 
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Affiant further avers that at time when he had no in¬ 
come from employment he has made payments to the plain¬ 
tiff to the best of his ability, he himself being necessaries 
to the end that he could pay to plaintiff funds with which 
to support and maintain his children herein; affiant at no 
time has had any intent to let his children be without neces¬ 
sities. 

Affiant denies that he has voluntarily changed his posi¬ 
tion for the purpose as stated in the affidavit of plaintiff. 

Affiant says that since the date of November 17, 1951, he 
has paid plaintiff the sum of $2,135., and admits that he is 
default in the sum of $1750., but avers that he is financially 
unable to make said payment of the arrears stated. 

Further, this affiant avers that plaintiff and her counsel 
have done everything that can possibly be done to harrass 
and annoy your defendant at his divers places of employ¬ 
ment, and which your affiant has a regular position at the 
present time he will be out of a position in the near future 
in the event plaintiff and counsel continues their present 
harrassment of affiant at his place of employment; the an¬ 
noyance herein related is that plaintiff and her counsel 
addresses letters to the officials of the Office wherein affiant 
is employed directed to the end that the office will cause 
this defendant to be discharged from said employment. 

This affiant avers that he has no income other than from 
his employment in the Government service, and that affiant 
lias no financial means from which he can secure any sums 
to enable him to fully comply with the order herein; affiant 
has no automobile or interest in any motor vehicle; affiant 
has no stocks or bonds. 

Affiant states that the matters related in support of her 
present motion to adjudge defendant in contempt have al- 
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ready been presented to this Court, and said matter is still 
pending before the U. S. Court of Appeals for the District 
of Columbia. 

/s/ THOMAS W. RICHARDSON, 

/%/ John J. O’Brien, 

John J. O’Brien, 

Attorney for Defendant , 

Evans Building. 


Subscribed and sworn to before me this 19th day of 
February, 1952. 

/s/ BENJAMIN BRETT, 

Notary Public, 7). C. 

Copy delivered to plaintiff’s attorney of record Feb. 19, 


/s/ J. J. O’BRIEN, 
Atty. for Deft. 


Notice of Appeal 

(Filed February 28, 1953) 

Notice is hereby given this 28th day of February, 1953. 
that Thomas W. Richardson hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20tli day of Feb¬ 
ruary, 1953 in favor of Virginia Cook Richardson, PI. 
against said Thomas W. Richardson, Def. 

/s/ JOHN J. O'BRIEN, 
Attorney for Def., 
Evans Building. 

Mail copy to: 

D. J. Anderson, Esq., 

745 Shoreham Bldg. 
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Defendant’s Designation of Record 


(Filed March 5,1953) 


Defendant, Thomas W. Richardson, having perfected an 
appeal herein to the United States Court of Appeals for 
the District of Columbia Circuit, hereby requests the Clerk 
to prepare a transcript of the records with the following 
papers and proceedings: 

1. Motion of plaintiff to adjudge defendant in contempt, 
and affidavit in support of same, filed January 3, 1952. 

2. Affidavit of defendant in opposition to motion to ad¬ 
judge defendant in contempt, filed January 10, 1952. 

3. Affidavit of defendant in opposition to motion to ad¬ 
judge defendant in contempt, filed February 8, 1952. ; 

4. Order of adjudication and commitment, filed Feb¬ 
ruary 8,1952. 


5. Notice of appeal filed March 7, 1952. 

6. Statement of defendant of points on appeal. 

7. Designation of record by defendant. , 

8. Official transcript of proceedings. 

9. Motion of plaintiff to adjudge defendant in contempt, 
and affidavit in support of same, filed January 2fi, 1953. 

10. Affidavit of defendant in opposition to motion to 
adjudge defendant in contempt filed February 20, 1953. 

11. Supplemental affidavit of plaintiff, filed February 
20, 1953. 


12. Order of Adjudication and Commitment, filed Feb- 
luarv 20, 1953. 

13. Notice of Appeal filed February 28, 1953. 


JOHN J. O’BRIEN, 
Attorney for Defendant . 
Evans Building. 
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Copy of foregoing designation of record was mailed, 
postage prepaid, to plaintiff’s attorney of record, this 
5th day of March, 1953. 

JOHN J. O’BRIEN. 
Attorney for Defendant . 
Evans Building. 


Statement of Points 

(Filed March 5, 1953) 

1. The Court erred in finding defendant in contempt of 
Court for non-payment of alimony. 

2. The Court erred in refusing to consider the change 
in financial condition of defendant and his inability to com¬ 
ply with the existing order directing payment of alimony. 

3. The adjudication of contempt entered February 20, 
1943. as a result of contempt motion filed January 26, 1953, 
includes a period of time over which the lower Court had 
been ousted of jurisdiction by reason of appeal having been 
perfected to U. S. Court of Appeals for the District of 
Columbia Circuit, and which was undetermined (reason: 
mandate from the Court of Appeals had not been received 
in the lower Court at the time of entry of the adjudication 
of February 20, 1953). 


JOHN J. O'BRIEN, 
Attorney for Defendant . 
Evans Building. 


Copy of foregoing statement of points was mailed, post¬ 
age prepaid, to plaintiff’s attorney of record, this 5th' day 
of March, 1953. j 

JOHN J. O’BKIEN, 
Attorney for Defendant , 
Evans Building. 


Counter Designation of Record 

(Filed March 12, 1953) 

Comes now the plaintiff, Virginia Cook Richardson* hv 
and through counsel and counter designates the following 
portions of the record to he included in defendant’s record 
on appeal as follows: 

1. Motion of plaintiff to adjudge defendant in contempt 
with affidavits filed herein 7 December 1948. 

2. Judgment for absolute divorce dated 14 April 1949. 

3. Motion of defendant to reduce alimonv filed herein 
8 July 1950. 

4. Plaintiff’s opposition to motion to reduce alimony 
filed herein 11 Julv 1950. 

5. Order of the (lour! overruling defendant’s motion to 
reduce alimony dated 7 December 1951. 

6. Transcript of proceedings before Judge Letts on 
20 Februarv 1952. 

7. Defendant designation of record dated 5 March 1955. 

S. Defendant’s statement of points dated 5 March 1953. 

9. This counter designation of record. 

/s/ DANIEL J. ANDERSON. 
Attorney for Plaintiff. 
745 Shoreham Building, 
Me 8-0017. • ! 
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SERVICE 

Copy of the foregoing counter designation of record 
mailed to John J. O’Brien, attorney for defendant, Evans 
Building, Washington, D. C., postage prepaid this 11th day 
of March 1953. 

/«/ DANIEL J. ANDERSON, 
Attorney for Plaintiff. 


Additional Counter Designation of Record 

(Filed April 1 1953) 

Comes now the plaintiff, Virginia Cook Richardson, by 
and through counsel and counter designates the following 
additional portions of the record to be included in defend¬ 
ant’s record on appeal as follows: 

1. Order of 21 February’ 1953 fixing supersedeas bond 
of $400 with leave to file cash. 

2. Docket entry of 28 February 1953 showing deposit 
of $400 by Thomas W. Richardson in lieu of bond. 

/s/ DANIEL J. ANDERSON, 
Attorney for Plaintiff. 

745 Shoreham Building, 
Me 8-0017. 


SERVICE 

Copy of the foregoing counter designation of record 
mailed to John J. O’Brien, attorney for defendant, Evans 
Building, Washington, D. C., postage prepaid this 31st day 
<>f March 1953. ' 5 4 

- • - - } 

/s/ DANIEL J. ANDERSON 
Attorney for Plaintiff. 



